From: Banks Laura L - NTEU Chapter 9 President [mailto:Laura.L.Banks@irs.gov]
Sent: Friday, July 14, 2006 1:49 PM

To: Babers Beverly O

Cc:

Subject: RE: Chief Human Capital Officer: Requests to Terminate Union Dues

Ms. Babers,

I am truly saddened and dismayed that you - as a primary leader in this Agency - would take the
time necessary to craft and send such a small-minded and petty message to employees.

I am going to suggest that our employees ignore this type of missive, and get on with their
primary mission in serving the tfaxpayers.

Laura L Banks

President, NTEU Chapter 9
phone: (513) 263-3475
fax: (513) 263-3474

From: *IRS Communications

Sent: Friday, July 14, 2006 10:23 AM

To: &IRS All Employees

Subject: Chief Human Capital Officer: Requests to Terminate Union Dues

Memo from: Chief Human Capital Officer Beverly Ortega Babers
July 14, 2006

The expiration of the IRS/NTEU National Agreement permits some changes in practice by both the IRS and
NTEU. The IRS is streamlining the process by which an employee may stop paying union dues. Under the
National Agreement, if an employee who had been paying union dues wanted to stop dues withholding, the
following steps were required:

e Complete a SF-1188 (Revocation of Voluntary Authorization for Allotment of Compensation for
Payment of Employee Organization Dues);

e Obtain the initials of a chapter official on the SF-1188; and

¢ Present the SF-1188 to the payroll office for processing.

If the form was not initialed, the payroll office was required to return the SF-1188 to the employee and could
not process the form. Effective immediately, the IRS will no longer return forms that are not initialed; instead
these forms will be processed by the payroll office.

Please remember that:
e For employees who have paid dues for more than one year, a completed SF-1188 must be submitted
to the payroll office during pay period fifteen (July 23 through August 5, 2006)
e For employees who have paid dues for less than one year, a completed SF-1188 must be submitted
to the payroll office on or before the anniversary date of their original request for dues withholding

For more information, please contact the ERC.
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Article 10. Subsection 6A4
Revocation notices for employees who have not had dues aflotments In effect for ane
(1) year must be submitted on or before the ong (1) year anniversary date of their dues

allotment. Revosations-may ‘
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will become effective the first full pay period affer the employee's anniversary date,
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The provision interferes with the rights of IRS employees to discontinue membership in

a labor organization without fear of penaity or reprisal in accordance with 5 U.S.C. '
§ 7102 and 5 U.S.C. § 7115. If a Form 1188 is received from an IRS employee without
the initials of an NTELU official, the form will be processed and not returned to the
employee. However, we recognize that employees retain their right to consult with
NTEU and/or obtain NTEU's endorsement prior to submitting their forms.

If you have questions or comments regarding this letter, you may contact me on {202)
622-7676.

Sincerely,
Beverly Ortega Babers
Chief Human Capital Officer
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July 14, 2006

VIA FACSIMILE, E-MAIL, AND
CERTIFIED MAIL, RETURN RECEIPT REQUESTED

Beverly Ortega Babers

Chief Human Capital Officer
Internal Revenue Service

1111 Constitution Avenue, NW
Room 2413

Washington, DC 20224

RE: Institutional Grievance; IRS’s Illegal Termination
of Provisions in Article 10; Dues Withholding

Dear Beverly:

On July 13, 2006, the IRS issued a letter that was not received in our office until after you
had sent out an “all employee e-mail” on July 14, 2006, advising employees in the bargaining
unit that effective immediately the agency would no longer abide by the provisions in Article 10,
Subsections 6A3 and 6A4. Those provisions require copies of Form SF-1188, through which
employees voluntarily elect to withdraw from the union during an open period each year (Pay
Period 15), to be initialed by the chapter president or his or her designee before they are
processed. The IRS states that effective immediately, the agency will no longer return forms to
the applicable union office that are not initialed; instead the SF-1188 forms “will be processed by
the payroll office.” The IRS alleges, without citation to any legal authority interpreting the
Federal Service Labor-Management Relations Statute (Statute) that Article 10, Subsections 6A3
and 6A4 are now illegal and unenforceable.

The IRS’s actions are unlawful for a number of reasons. First, the IRS bypassed the
union by communicating this change directly to the employees before notifying and consulting
with NTEU at the National level, as is required by the law. Such union bypass is illegal and
constitutes an unfair labor practice (ULP) pursuant to the Statute, 5 U.S.C. § 7114(a)(1) and (5).
Further, the agency’s unlawful action in “streamlining” the dues revocation processes and
delineating the ease with which employees may revoke allotments violates Section 7116(a)(1)
and (2) of the Statute by encouraging withdrawal from the union. The notice sent to all
employees serves as an advertisement to employees that the agency has instituted a dues
withdrawal revocation holiday and serves to exclude NTEU from the negotiated procedure that
permits the union — the exclusive representative of bargaining unit employees — to speak with
members about their continued membership prior to withdrawal. These illegal acts interfere with
the union’s and employees’ rights under the continuing provisions of the contract and Statute.
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Beverly Ortega Babers
July 14, 2006
Page 2

Moreover, Article 10, Subsections 6A3 and 6A4 are not “unenforceable” as you suggest.
The Department of the Treasury has declared the provisions to be legal on several occasions,
including during agency head review in the spring of 2002 prior to the effective date of the 2002
National Agreement. There is no case law that states such provisions are, per se, illegal, and
your general citation to Sections 7102 and 7115 of the Statute is disingenuous. The Federal
Labor Relations Authority (FLRA) administers and interprets the Statute, and those sections do
not address initialing off procedures. To the contrary, provisions similar to the ones in Article 10
have been held by the FLRA to be legal and enforceable.

Further, the IRS has taken this action on the eve of the period of time under the former
collective bargaining agreement (Pay Period 15) when employees may opt to submit a Form
SF-1188. As such, the agency’s action in immediately terminating this provision just prior to the
window period has been taken in bad faith and in violation of the Statute. Following the
termination of a collective bargaining agreement the IRS must adhere to provisions, other than
those that are permissive, from the collective bargaining agreement. As such, the IRS is
obligated to continue the Article 10 provisions you now find four years after Treasury approved
them to be illegal. In addition, your actions in terminating the provisions at issue constitute a
ULP pursuant to the Statute, 5 U.S.C. § 7114(a)(1) and (5). The agency is obligated to continue
the provisions of Article 10 as a long-standing past practice. Accordingly, the IRS’s termination
of the provisions violates its obligation to continue the provisions as a past practice unless and
until it has provided adequate and sufficient notice to NTEU that it wishes to terminate the
practice and fulfilled its bargaining obligations.

Finally, as you may know, a party that seeks to change a condition of employment must
maintain the status quo during the negotiations over the proposed change, up to and through
proceedings before the Federal Service Impasses Panel, if necessary. Your July 13, 2006 letter
indicating that the provisions will be terminated “immediately” obviously constitutes a violation
of that requirement as well.

As a remedy, NTEU requests that you:

(1) cease and desist from taking any future actions in terminating the Article 10
provisions at issue unless and until the IRS has fulfilled its obligation to negotiate
changes in conditions of employment pursuant to the continuing provisions of the
National Agreement, past practice, and the law;

(ii) cease and desist from processing any Form SF-1188s that are not initialed by a
chapter president or his or her designee in accordance with Article 10,

Subsections 6A3 or 6A4;

(1ii) reimburse NTEU for any and all losses of dues or other monetary losses as a result of
the agency’s unlawful actions in terminating Article 10, Subsections 6A3 and 6A4;

(1v) post a notice in an appropriate place that may be viewed by all employees indicating
that by its actions in terminating the continuing Article 10 provisions the agency has
violated the Statute and interfered with the rights of NTEU and employees in the
bargaining unit in violation of the Statute;



July 7, 2006

MEMORANDUM

TO: IRS Chapter Presidents
RE: NTEU Special Message—IRS Contract Expiration

SUMMARY:: Attached is a PDF version of my message to employees about the
expiration of the NTEU-IRS contract. Please print and distribute it in your workplace.

Attached is a PDF version of a special message addressing questions employees have
raised about what the expiration of the NTEU-IRS contract means to them. This message will be
e-mailed to IRS employees who have subscribed or provided NTEU with their home e-mail
addresses. To ensure that as many employees as possible receive this important information
about their contract, please print the PDF and distribute it in your workplace.

Colleen M. Kelley
National President

Attachment



A SPECIAL MESSAGE FROM NTEU

for IRS Employees

July 7, 2006

The Straight Story about the IRS Contract Expiration

The National NTEU-IRS Collec-
tive Bargaining Agreement expired
last Friday night. Most often, when a
contract expires it is considered a
mere techni-
cality by feder-
al agencies and
unions
because the
law provides
that nearly all
the benefits
and working
conditions
established by the contract continue
to be enforceable. That includes your
rights to an alternative work schedule,
a guaranteed performance award,
flexiplace, advanced annual leave and
over 200 pages of benefits.

What Changes?

While the majority of your rights
and benefits are secure, IRS is break-
ing with federal sector tradition to
take away employee benefits in areas
where it can. In federal sector contract
negotiations, there are “mandatory”
subjects that the parties must bargain
over and “permissive” subjects that
the parties can agree to bargain over.
In your contract, about 95 percent of
the subjects are mandatory and there-
fore cannot be changed during this
interim period. About five percent are
“permissive” subjects, which means
either party can make changes, but
most parties never do. The IRS this
week announced it is going to imme-
diately terminate some employee ben-
efits, and has targeted two for now.
The first is to stop paying a six per-

cent salary differential to IRS instruc-
tors who travel away from their
homes for more than two weeks, a
benefit NTEU negotiated in 2002. IRS
is voiding this recognition that these
employees are going above and
beyond in performing their duties.

The second benefit the IRS is tak-
ing away is the right of newly-hired
seasonal employees to get health
insurance. Given how devastating that
can be to employees and their families
I think that is a shameful decision on
the agency’s part. Thousands of IRS
employees started out as seasonals.
What kind of signal is denying health
insurance sending to employees about
the value of recruiting a seasonal
workforce that has the potential to
become fulltime workers?

How Did the Contract Expire?

Like all contracts, ours had a ter-
mination date because contracts are
not enforceable documents without
one. For decades, the contract includ-
ed a clause that said if a new contract
was not ready, the old one would
continue for another year. In 2002,
management insisted that the one-
year continuance clause be dropped
because they were “sure” we would
have a new contract by July 1, 2006.
NTEU protested but finally agreed to
that idea because we believed that the
IRS would approach the negotiations
in good faith, as it has done in the
past. Then we experienced 2005 mid-
term bargaining.

In 2005, the IRS and NTEU
reopened 10 articles at the mid-point
of the contract. Midterm bargaining

is not uncommon and NTEU was
prepared to quickly address the issues.
The IRS stalled so much that midterm
bargaining dragged on for a year with
management continuing to refuse to
roll over the existing contract.

We quickly suspected that man-
agement officials had some specific
scheme up their sleeves. NTEU began
to put in place a strategy to protect
employees. When management

The NTEU contract with IRS
has expired. What has not

expired are your rights.

officially notified us that it intended
to reopen the contract, NTEU again
suggested that we formally extend the
contract for some time so as to avoid
putting employees in the middle of
the dispute where management could
use them as pawns. Management
again refused to extend the contract
and formally announced that it delib-
erately wanted to terminate it. Despite
our arguments for the benefits of
keeping the agreement in place
pending a new agreement, the IRS
would not budge.

The only substantive offer man-
agement made to roll the contract
over for another year was if NTEU
waived some of your bargaining
rights, which we rejected. So, the
contract becomes what the law calls a
“nullity,” but all the benefits and

Continued on page 2

To organize federal employees to work together to ensure that every federal employee is treated with dignity and respect.



working conditions remain in effect
except for those few “permissive”
issues where the law permits either
party to terminate the clause immedi-
ately. Management chose to do that as
well.

It appears that these games the IRS
is playing are leading up to an attempt
to renegotiate every word of the exist-
ing contract, including some benefits
that have been in place for 25 years or
more. We do not intend to let that
happen. This is a power play on the
part of the IRS and if you feel like a
pawn in that power play, I believe
your feelings are justified.

Are IRS employees
pawns in a power play
by management to
take back rights and
benefits?

NTEU’s Response

Our decision to take on the IRS is
a strategic one because we know we
have the support of employees and
that to cave in to management
demands was not in your best inter-
est. Given the very broad support for
NTEU among IRS employees, NTEU
stands ready to go to the mat for you.
If management wants employees to
have to fight to keep their benefits or
improve them, then we will.

What’s Next?

Our first step will be to notify
management about which of its recent
actions we believe violate law and to
exercise a few options of our own.

Our next move will be to use the
many options we have other than the
bargaining table to continue to pursue
improvements. For example, last week
we filed a national grievance seeking a
salary increase for bilingual Customer
Service Representatives and others

required to perform their jobs in

two languages without any
extra compensation. Soon, we will
arbitrate to get back pay for hundreds
of IRS employees who were short-
changed when performance awards
were distributed late last year. There
are also hearings pending:

* to turn back management’s effort
to limit flexiplace to a location in
the commuting area,

+ to get all employees equal access to
the IRS Intranet,

* to stop some illegal hiring practices
designed to favor outside applicants
over promoting on-board employ-
ees,

+ to challenge IRS RIFs as a violation
of the Civil Rights laws,

+ and to get maxiflex benefits for
employees as an improvement to
current alternative work schedule
options.

Preparing for negotiations is the
third focus of our current efforts. A
team of NTEU leaders will be meeting
in early August to begin work on con-
tract negotiations. I will be communi-
cating regularly with your chapter
presidents and appointing a bargaining
team of approximately 20 chapter pres-
idents who will make your case for you.

Your support will ensure a success-
ful conclusion to this management
ploy to take back hard-won rights and
benefits from IRS employees.

Iy

Colleen M. Kelley
National President

Around the IRS

IRS Employees Overwhelmingly Support NTEU’s
Survey Position

The results are in as to whether management was able
to convince employees to once again participate in the
annual survey. For the second year in a row, IRS employ-
ees gave significant support to NTEU’s position on the
IRS survey. Thank you for your role in trying to make a
statement about the survey process.

After 12 years of supporting the survey, in 2005
NTEU urged employees not to participate because the
survey became a meaningless exercise with no real results
for employees. Employees responded by the thousands by

refusing to take it last year and dropped the participation
rate from around 85 percent to a little under 50 percent.
This year even more just said “no” to the survey, drop-
ping the participation rate to around 43 percent. Howev-
er, NTEU will continue to fight for meaningful ways to
include employee input and expose insincere efforts such
as the 2006 Survey.

If you want more information about NTEU, visit your
local NTEU chapter’s office or go to www.nteu.org.
Please talk to your local leaders if you have other ques-
tions or concerns and thank you for your continued sup-
port of NTEU.
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Status of IRS/NTEU National Agreement

Fact Sheet for Employees

Key Information

e The National Agreement with NTEU expired at midnight on June 30, 2006.

0 The Agency’s goal is to negotiate a new contract that continues our longstanding
practice of protecting employee and taxpayer rights.

o0 While we are working toward a new agreement, we anticipate minimal impact on
current employees.

¢ Alimited number of practices have been impacted by the expiration of the contract.

0 Changes that will immpact employees are listed under Summary of Changes below
and include:

= Changes to previously agreed upon practices which, upon expiration of
the contract, need to be brought into compliance with current law.

= Practices that management has opted to discontinue.

e Up to date information will be posted on the National Agreement Resource Center.

¢ A dedicated *NationalAgreement mailbox has been created for submitting questions that
are not addressed on the website.

e You are encouraged to contact your manager for clarification if you have any questions
regarding the expiration of the National Agreement.

Summary of Changes

Law and Regulation

Statutory and regulatory language appeared in the National Agreement. For various reasons,
some of the language is in conflict with existing law and Government-wide regulation and is no
longer enforceable. Therefore, effective July 1, 2006, with the expiration of the contract, we are
obligated to bring these provisions into compliance. There is an explanation of each provision
below. If other statutory or regulatory language in the expired National Agreement is identified
as unenforceable in the future, similar action will be required and we will notify you of those
changes.

e Under the National Agreement, an employee who was offered a Quality Step Increase
(QSI) by management but elected a cash award in lieu of the QSI was entitled to a cash
award payment equal to 3% of the employee’s base pay (excluding locality). This
provision remains in effect; however, the cash award will now be calculated on the
employee’s pay with locality included. This will result in a higher cash award payment.




Status of IRS/NTEU National Agreement

Fact Sheet for Employees

Prior to May 2005, employees who were placed in lower graded positions due to a
reduction in force or similar management action received pay protection. They could
also elect to move back to a higher graded position when one became available under
the IRS Priority Placement Program. Since May 2005, employees with pay protection
have been automatically enrolled in the IRS Priority Placement Program. We will
continue this current practice.

Under the National Agreement, seasonal employees who were expected to work in
excess of five months could be certified for health insurance. In accordance with
regulation, new seasonal employees may only be certified for health insurance when
expected to work for six months. This change will not impact seasonal employees who
were previously certified by management as eligible for health insurance benefits.

The IRS derives its authority to grant retention allowances from the Workforce
Flexibilities Act of 2004. We are unable to provide a retention allowance for instructor
assignments under this authority. The IRS is exploring other forms of recognition.

Additional Practices

With the expiration of the National Agreement, the IRS was presented the opportunity and legal
ability to end certain practices. The practices shown below are those the Service has opted to
discontinue.

Revitalized Labor Management Relations Committees, which provide for IRS/NTEU
collaboration at the local and national levels, were recently negotiated. Therefore, all
local, divisional and national partnering agreements, and certain other partnering type
arrangements found in the National Agreement, are now terminated. We will discontinue
practices that required management to invite NTEU representatives to management
meetings, permitted NTEU to appoint members to work teams, and required the
participation of NTEU in joint decision-making with IRS managers.

To gain greater operational consistency and meet business needs, the IRS will no longer
permit bargaining at the local level.

While the Union will continue to be notified of formal meetings, it will no longer be
provided up to 30 minutes to meet with employees following these meetings. However,
as the exclusive representative, NTEU is legally able to meet with IRS employees during
employees’ breaks and before and after their tours of duty. In addition, as under the
expired contract, employees are able to request administrative leave from their
managers to meet with NTEU stewards for certain approved activities.

Under the National Agreement, management could not hold formal meetings with
employees if the Union, though properly notified, was unable to attend. Management
will no longer be bound by this standard and will be able to proceed with meetings where
proper notification has been given.




Status of IRS/NTEU National Agreement

Fact Sheet for Employees

Frequently Asked Questions

Why did the National Agreement expire?

The National Agreement with NTEU is a four year agreement which expired at midnight
on June 30, 2006, without a successor agreement.

Will NTEU still represent bargaining unit employees?

Yes. NTEU continues to be the exclusive representative for bargaining unit employees.

Employee Resources

e National Agreement Resource Center

¢ *NationalAgreement@irs.gov e-mail box for questions




